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The United States Supreme Court recently issued an opinion clarifying
the interplay between seemingly conflicting mandatory provisions in the
1
Clean Water Act ("CWA") and the Endangered Species Act ("ESA"). 2
The Court in National Association of Home Builders v. Defenders of
3
Wild1ife addressed the issue of whether the United States Environmental
Protection Agency's ("EPA") delegation of permitting authority to a state
4
under CW A Section 402(b ) triggers the consultation requirement of ESA
5
Section 7 . Because this is only one of a hand full of United States
Supreme Court opinions analyzing the ESA since its enactment 34 years
ago, the case drew the attention of ESA practitioners.
While Defenders is known for its holding that EPA need not consult
under ESA Section 7 when making such delegation, the lasting
significance of the opinion may arise in other contexts. This article
reviews the Court's opinion in Defenders and then discusses its
implications beyond CW A Section 402(b ), particularly those for state
assumption of wetland permitting programs under CWA Section 404. 6

Background
The issue in Defenders arose after the State of Arizona applied to EPA
for authorization to administer its own National Pollutant Discharge

* The author heads the Environmental and Water Resources Practice Group for the City of
Greeley, Colorado.
The views expressed in this article are the author's and do not
necessarily reflect the views of the City of Greeley.
33 U.S.C. §§ 1251-1387.
16
§§ 1531-1544.
3
National Association of Home Builders v. Defenders of Wildlife, 127 S. Ct. 2518 (June
25, 2007) ("Defenders").
4
33 U.S.C. § I 342(b ).
5
I6U.S.C.§1536(a)(2).
6
33 U.S.C. § 1344.
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Elimination System ("NPDES") permit program. The
program was established under the CW A to control point source discharges
of pollutants to the nation's waters. 7 The CWA gave initial authority to
EPA to administer the NPDES permitting program for each state, but
allows a state to petition EPA to administer its own program in lieu of the
federal program. Once EPA grants primacy to a state, that state assumes
8
responsibility for issuing discharge permits, though EPA retains oversight.
CW A Section 402(b) requires the governor of any state wishing to
administer its own discharge permit program to submit to EPA a complete
description of the program it proposes to establish and administer, along
with a legal opinion certifying that state law provides adequate authority to
9
carry out the proposed program.
After reviewing the submittal, the
Administrator "shall" grant primacy to the state unless he finds that the
state lacks adequate authority to carry out the program as measured against
10
nine specific performance criteria.
Congress passed the ESA of 1973 to, among other things, help protect
and conserve threatened and endangered species and the ecosystems upon
which they depend. 11 ESA Section 4 12 directs the Secretaries of Commerce
and the Interior 13 to, based on the best scientific and commercial data
available, designate by regulation those species determined to be
14
threatened or endangered along with their critical habitat.
This
designation (or "listing") triggers the protections of the Act.
Section 7(a)(2) contains one of the Act's main protective provisions. It
provides that "[ eJach Federal agency shall, in consultation with and with
the assistance of the Secretary, insure that any action authorized, funded, or
carried out by such agency ... is not likely to jeopardize the continued
7

See
at 2525; 33 U.S.C. § 1342(a).
Id.
9
33 u.s.c. § l 342(b ).
10
Id. See also Defenders at 3.
11
See 16 U.S.C. § 1531 (b ); Defenders at 2526.
12
16 u.s.c. §1533.
8

13

The Act generally grants the Secretary of Commerce the responsibility for marine species
and anadromous fish such as salmon, and the Secretary of the Interior the responsibility for
all terrestrial species. Lawrence R. Liebesman and Rafe Peterson, The Environmental Law
Reporter Endangered Species Deskbook, p. I 0. The Secretary of Commerce has delegated
his responsibility under the Act to the National Marine Fisheries Service ("NMFS"), while
the Secretary of the Interior has delegated his responsibility under the Act to the United
States Fish and Wildlife Service ("USFWS" or the "Service"). Defenders at 2526.
14
16 U.S.C. §. 1533(a). The Act defines "critical habitat" as (i) the specific areas within the
geographical area occupied by the species . . . on which are found those physical or
biological features (I) essential to the conservation of the species and (II) which may require
special management considerations or protection; and (ii) specific areas outside the
geographical area occupied by the species upon a determination by the Secretary that such
areas are essential for the conservation of the species. 16 U .S.C. § 1532(5).
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existence of any endangered species or threatened species or result
destruction or adverse modification of [the designated critical] habitat of
15
such species."
Regulations issued jointly by the Secretaries of
Commerce and the Interior state that "Section 7 and the requirements of
this part apply to all actions in which there is discretionary Federal
involvement or control." 16
If the Section 7 consultation process results
a determination that the
proposed agency action wil I jeopardize a listed species or destroy or
adversely modify its designated critical habitat, the Secretary must suggest
"reasonable and prudent alternatives" to the proposed action. 17 If no
reasonable and prudent alternatives exist, or if the action agency or project
proponent refuses or fails to implement them, the agency must terminate
the action or seek an exemption from the cabinet-level Endangered Species
18
Committee under 16 U .S.C. § 1536(e ).
Such exemptions are rarely
19
grante d .
The State of Arizona applied in February 2002 for EPA authorization
to administer its own discharge permit program. EPA then initiated ESA
Section 7 consultation with USFWS to evaluate the effect of the transfer on
any listed species or designated critical habitat. USFWS determined that
the transfer of permitting authority would not directly impact water quality
or adversely affect any listed species or designated critical habitat. The
Service, however, expressed concern that the transfer could lead to the
issuance of more discharge permits, since State authorities would not be
subject to Section 7 consultation and could issue permits without having to
mitigate impacts to listed species or their habitat.
could spur
development and indirectly affect the habitat of certain listed species such
20
as the cactus ferruginous pygmy-owl and the
pineapple cactus.
USFWS therefore requested EPA to evaluate these potential indirect
21
effects in considering the proposed transfer of permitting authority.
In response, EPA determined that the link between its administrative
act of granting permitting authority to Arizona and the potential adverse
impacts to the habitat of certain listed species from increased development

•

15

16 U.S.C. § 1536(a)(2).
50 CFR §402.03.
17
16 U.S.C. § 1536(b)(3); 50 CFR § 402.l4(h)(3).
18
Defenders at 2526.
19
Liebesman and Peterson, supra. note 13, at 37. This Committee is often referred to as the
"God Squad." Id.
20
Defenders at 2526-7.
USFWS staff apparently also raised concern about the
southwestern willow fly catcher, Huachuca water umbel, and others. See Defenders of
Wildlife v. United States Environmental Protection Agency, 400 F.3d 946 (9th Cir. 2005)
('"Defenders v. EPA").
21
Defenders at 2527.
16
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was too tenuous. EPA then decided that the mandatory nature of CW A
Section 402(b) precluded it from refusing to transfer permitting authority
to Arizona for any reason other than Arizona's failure to meet one or more
of the nine factors listed in Section 402 (b ). 22
EPA and the Service resolved their disagreement at the headquarters
level pursuant to a memorandum of understanding 23 between the agencies.
24
USFWS then issued a Biological Opinion concluding that the transfer
permitting authority would not jeopardize any listed species or adversely
impact any designated critical habitat. Rather, the Service concluded that
any loss of protection to listed species or designated critical habitat
following the transfer of permitting authority directly resulted from
Congressional intent that a state administer its own permitting program · it
meets the nine requirements of CW A Section 402(b ). USFWS further
determined that EPA 's retained oversight of the Arizona permitting
program would adequately protect listed species and designated critical
25
habitat after the program transfer.
Two days later EPA approved Arizona's application to administer its
own discharge permitting program. 26 Shortly thereafter, the Defenders of
Wildlife petitioned the Ninth Circuit Court of Appeals 27 to review EPA's
decision. The National Association of Home Builders intervened as a
respondent in the appeal. The Ninth Circuit rejected EPA 's position that
the Section 7(a)(2) consultation requirement only applies to discretionary
agency actions and therefore not to the transfer of NPDES permitting
authority once a State meets the nine conditions of CW A Section 402(b ).
The Supreme Court granted certiorari to resolve a conflict among various
29
28
federal circuits regarding the application of ESA Section 7(a)(2).
22

Id. at 2527.
Though not clear from the Court's opinion, this was presumably the Memorandum of
Agreement Between the Environmental Protection Agency, Fish and Wildlife Service, and
Natural Marine Fisheries Service Regarding Enhanced Coordination Under the Clean Water
Act and the Endangered Species Act, January 10, 2001, Noticed at 66. Fed. Reg. 11202
(February 22, 200 I). See Defenders v. EPA at 953.
24
A Biological Opinion is the result of a formal consultation under Section 7(a)(2). It is a
"document that states the opinion of the Service as to whether or not the Federal action is
likely to jeopardize the continued existence of listed species or result in the destruction or
adverse modification of critical habitat." 50 CFR § 402.02. See also, 16 U.S.C. §
23

l 536(b )(3 ).
25
26

27

Defenders at 2527.
See 67 Fed Reg 79629 (December 30, 2002) 79629 and 79630.

The Defenders of Wildlife filed the petition pursuant to 33 U.S.C. § 1369(b)(l)(D), which
allows private parties to challenge directly in foderal courts of appeals EPA decisions
regarding transfer of permitting authority. Id. at 2528.
28
Id. at 2528-9.
29
This case apparently also created a significant split among the 9th Circuit justices. See
the Order denying rehearing, 450 F.3d 394 (9th Cir. 2006).
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Supreme Court Opinion
The Supreme Court first considered the issue of whether EPA's
transfer decision was arbitrary and capricious, as the Ninth Circuit had
held, on the premise that, during the administrative proceedings, the
Agency relied on legally contradictory positions regarding its Section 7
obligations. Specifically, the Ninth Circuit found inconsistent the two
underlying bases for EPA's action -- that EPA must consult under ESA
Section 7 on transfers of CW A permitting authority, but
as a matter
law, CWA Section 402(b) prevented the Agency from accounting for the
30
impact on listed species or critical habitat in evaluating such transfers.
The Supreme Court dismissed this issue fairJy quickly. The Court
characterized the issue as an agency change-of-mind, which it found quite
31
acceptable "as long as appropriate procedures were followed."
The Court then considered the substantive statutory issue, which
required it to reconcile two seemingly conflicting Congressional mandates:
the requirement in ESA Section 7 that an agency "shall" insure that its
actions do not adversely impact listed species or their critical habitat, and
the requirement in CW A Section 402(b) that EPA "shall" approve a
delegation of permitting authority to a state unless it determines that the
32
state lacks authority to perform nine specified functions.
The Court agreed with the Ninth Circuit's observation that applying
ESA Section 7 to a CW A Section 402(b) permit authority delegation
33
analysis essentially adds another criterion to the nine specified.
The
Court characterized this as a repeal of the mandatory and exclusive Section
402(b) list of criteria. 34 The Court further observed that such a reading of
ESA Section 7 would implicitly repeal otherwise categorical commands in
many other statutes by adding a further condition that such mandatory
action poses no jeopardy to listed species. The Court rejected such an
interpretation, noting that it has not historically favored, and will not
35
presume, implied repeals absent clear legislative intent.
The Court noted that the agencies charged with administering the ESA
have attempted to resolve the conflict of competing commands between
ESA Section 7 and mandatory provisions in other statutes through
implementing regulations. In 50 CFR § 402.03, the agencies have
Id. at 2528.
JI Id. at 2530. The Court did not elaborate on such "procedures."
Ji Id. at 2531.
33
Id. at 2532 (citing Defenders of Wildlife v. United States Environmental Protection
Agency, 450 F.3d 394, 404, n.2 (9th Cir. 2006) (in which the Ninth Circuit denied
rehearing)).
34
Id. at 2532.
JS Id. (citing Watt v. Alaska, 451 U.S. 259, 267 ( 1981)).
Jo
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determined that "Section 7 .. . appl[ies] to all actions in which there is
discretionary Federal involvement or control." The Court said that this
regulation "harmonizes the statutes" by recognizing Section 7's "nojeopardy mandate whenever an agency has discretion to do so, and not
when the agency is forbidden from considering such extrastatutory
factors." 36 Therefore, the Court concluded that the regulation reasonably
applies Section 7 and is entitled to deference under Chevron U.S.A. Inc. v.
37
Natural Resources Defense Council, Inc., 467 U.S. 837 (1984).
Finally, the Court rejected the argument that even if
application of
ESA Section 7(a)(2) is restricted to "discretionary" agency actions, EPA's
decision to transfer NPDES permitting authority to Arizona was a
discretionary act. (That is, Defenders of Wildlife argued
EPA has to
exercise some judgment in analyzing whether a state has met the CWA
Section 402(b) listed criteria and, moreover, some of these criteria
reference wildlife conservation, which brings Section 7(a)(2) properly
within the agency's discretion.) The Court determined that, while EPA
may exercise some judgment this context, CWA Section 402(b) "clearly
does not grant it the discretion to add another entirely separate criterion to
38
that
"

Implications of the Opinion
One interesting aspect of the Court's opinion is its clear statement on
an agency's authority to change its mind.
this case, EPA had originally
consulted with USFWS on Arizona's transfer petition, as it had on
previous transfers involving other states. In fact, the Service actually
issued a Biological Opinion concluding that EPA's approval of the transfer
to Arizona is not likely to jeopardize any listed species or destroy or
adversely modify any critical habitat. 39 Moreover, EPA had previously
expressed its opinion that such transfers trigger Section 7 consultation
.
40
reqmrements.
However, EPA took the position in the appeal -- which the Defenders
of Wildlife initiated just four months after EPA's published decision in the
Federal Register -- that the transfer of NPDES permitting authority does
not trigger Section 7. The Ninth Circuit characterized this as arbitrary and
36

Id. at 2533-4.
Id. at 2534.
38
Id. at 2537.
39
67 Fed. Reg 79629, 79630 (December 30, 2002). This Federal Register notice states that
issuance of the Biological Opinion "concludes the consultation process required by ESA
37

section 7(a)(2) and reflects the Service's agreement with EPA that the approval of the State
program meets the substantive requirements of the ESA." (Emphasis added.) Id.
40
Defenders at n. 7. (Stevens, J., dissenting) (noting specifically the transfers to Texas and
Oklahoma, and alluding to others).
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capncious action by EPA.
The Supreme Court easily dismissed
characterization, saying that "the fact that a preliminary determination by a
local agency representative is later overruled at a higher level within
agency does not render the decision-making process arbitrary and
capricious. " 42
Moreover, the Court characterized EPA's previous statement
the
Federal Register as mere dictum, which did not influence the final agency
action, and thus constituted harmless error. 43 The Court also noted that
EPA and the two wildlife agencies have subsequently made their position
clear in the context of Alaska's petition for NPDES permitting authority
delegation. Prior to review of Alaska's petition, both USFWS and NMFS
confirmed EPA's understanding that '"there is no need to conduct Section
7 consultations on proposed actions to approve State NPDES programs
because such actions are not
cause of any impact on listed species and
do not constitute discretionary federal agency actions to which Section 7
44
applies. "'
In upholding EPA's ability to change its mind under the arbitrary
capricious standard, the Court deferred to the Agency. The Court also
applied a deferential standard when it upheld 50 CFR § 402.3. One can
expect administrative agencies in general to rely heavily on Defenders to
justify an agency change of course and also to argue deference.
However, the more intriguing aspect of the Court's opinion is its
45
implications for state permitting authority under CW A Section 404
(commonly known as the wetlands protection provision of the Clean Water
Act). EPA has already delegated permitting authority under CWA Section
46
402 to all but a few states, so Defenders' affect on Section 402 transfers
will be limited. However, only two states -- Michigan and New Jersey -have attained primacy under CWA Section 404. 47
41

Defenders at 2529-30.
Id. at 2530. The Court's description of EPA's prior practice as a "preliminary
determination by a local agency representative" appears to be a bit overstated. EPA had
affirmed the practice several times during its evaluation of Arizona's application. See
Defenders v. EPA at 959-60. EPA also acknowledged the practice in the notice for the
Memorandum of Agreement between EPA, USFWS, and the National Marine Fisheries
Service (supra note 22). See 66 Fed. Reg. at 11205. Finally, as noted by Justice Stevens,
EPA had consulted on past permitting transfers. Defenders at n. 7 (Stevens, J., dissenting).
See also, Defenders v. EPA at n. 3 stating that every permitting transfer decision since 1993
has involved some fonn of consultation.
43
Defenders at 2530.
44
Id. at n. 5.
45
33 u.s.c. § 1344.
46
See Defenders at n.3 (noting that at the time of Arizona's application, EPA had already
transferred permitting authority to 44 other states and several territories).
47
40 CFR Part 233, Subpart H.
42
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CWA Section 404(a) authorizes the Army Corps of Engineers
("Corps") to issue permits to discharge dredged or
material into
jurisdictional waters, which would be otherwise prohibited bv CW A
.
48
Section 30 l(a). Real estate and water resource development and mineral
extraction activities frequently trigger CW A Section 404 permitting
requirements. When such activities may impact threatened or endangered
species or their critical habitat, the Corps must consult with USFWS. This
is typically an expensive and time consuming process.
J

Moreover, Section Ts reach can be surprising. For instance, since the
late 1970s, USFWS has asserted that water related activities (with a federal
nexus) that deplete flows on the South Platte River
Colorado trigger
ESA Section 7 consultation for certain listed species and associated critical
habitat in and along the Platte River hundreds of miles downstream in
49
central Nebraska.
50

CW A Section 404(g) allows a state to request approval to administer
its own permitting program. This is generally referred to as "full"
delegation.51 Section 404(g)(l) excludes from this delegation traditionally
navigable waters and their adjacent wetlands. 52 As noted above, states
have not embraced full delegation of the 404 permitting program under
53
Sections 404(g) and (h).
While some commentators have identified the
lack of federal funding as the primary reason for this low state interest in
54
assuming full delegation, certainly what a state gets for its money is also
a consideration. If a state does not gain some efficiencies for its efforts, it
has little incentive to pursue full delegation.

48

33 U.S.C. § 131 l(a).
See e.g., Riverside Irrigation District v. Stipo, 658 F. 2d 762, 766 (1 oth Cir. 198 l).
Consultation for such projects is now subject to a streamlined process pursuant to the Platte
River Recovery Implementation Program. For more information on this program visit
www.platteriverprogram.org.
50
33 U.S.C. § 1344(g).
51
Section 404(e) also authorizes the issuance of general permits on a state, regional, or
nationwide basis. The Corps has used this authority to issue general permits based on state
programs, which essentially constitutes a limited Section 404 authority delegation. The
analysis in this article focuses only on delegation under Sections 404(g) and (h). See Oliver
A. Houck and Michael Rolland, Federalism in Wetlands Regulation: A Consideration of
Delegation of Clean Water Act Section 404 and Related Programs to the States, 54 Md. L.
Rev. 1242 (1995) at 1281-7, for a discussion of such "'Statewide Programatic General
Permits."
52
33 U .S.C. § 1344(g)( I).
53
In the 1980s and 1990s, EPA, the Bush Administration, and the Clinton Administration
made various attempts to make 404 permitting assumption more attractive to states. See
Oliver A. Houck and Michael Rolland, supra note 50 at 1303-6.
The results of those
efforts speak for themselves.
54
Oliver A. Houck and Michael Rolland, supra note 50 at 1311.
49

I

....i
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ESA Section
by its terms, does not apply to state actions (such as
55
permit issuance). Thus, the Defenders opinion could spur interest state
permitting authority under CW A Section 404 as a means of eliminating
expensive and time consuming ESA Section 7 consultation for a number of
activities.
Similar to CW A Section 402(b ), Section 404(h) 56 lists certain authority
that the prospective state program must contain. Section 404(h)(2)(a)
57
provides that, if such elements are met, EPA "shall approve" the state
program. Thus, the rationale of the Defenders opinion -- that delegation of
permitting authority under Section 402(b) does not trigger ESA Section 7
consultation because EPA lacks discretion to deny the delegation if the
state program meets the nine criteria -- appears applicable to a transfer of
Section 404 permitting authority.
However, the CW A Section 404 permit authority transfer provisions
differ in significant respect from those applicable to NPDES programs
under CW A Section 402(b ). As a matter of procedure, and unlike CW A.
Section 402(b ), Section 404(g)(2) requires EPA to provide USFWS and the
Corps with copies of the proposed state program. These agencies are to
58
respond to EPA with written comments within 90 days. EPA must "tak[ e]
into account" any comments it receives from the Corps or the Service
59
evaluating a state's program submittal.
EPA must evaluate the proposed state program against eight criteria
listed in CWA Section 404(h)(1 ), many of which are similar to the nine
criteria under Section 402(b ). One significant difference is the requirement
that the state program contain the authority to issue permits that comply
with guidelines issued under CW A Section 404(b )(1) (commonly called
the ''404(b )( l) Guidelines" or "Guidelines").
EPA 's 404(b )(1) Guidelines are mandatory
60
against which the Corps must evaluate a Section 404 permit application.
55

Defenders at n. 4. See also, Oregon Natural Resources Council v. Hallock, 2006 WL
3463432 (D. Or. 2006). But cf John W. Steiger, The Consultation Provision of Section

7(A)(2) of the Endangered Species Act and Its Application to Delegable Federal Programs,
21 Ecology L. Q. 243 (1994) (arguing that ESA Section 7(a)(2) may apply to the initial
delegation of permitting authority, and subsequent state actions taken pursuant to delegated
federal programs). See also Defenders at 2538, n. I I (where the Court says that exercising
the oversight that EPA retains after Section 402 permitting program transfer may trigger
Section 7 consultation).
56
33 U.S.C. § 1344(h).
57
Interestingly, though the Corps generally administers the Section 404 permitting program
with EPA oversight, it is EPA that processes the delegation of such permitting authority to
the states.
58
33
§ 1344(g)(3).
59
33 U.S.C. § 1344(h)(l ).
60
33 CFR § 320.4(b)(4).

u.s.c.
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The Guidelines create a presumption against permitting the discharge of
dredged or fill material into an aquatic ecosystem unless
demonstrates that such discharge will not cause unacceptable adverse
61
impacts.
Moreover, the Guidelines specifically prohibit the discharge of
dredged or fill material that "Li}eopardizes the continued existence of
species listed as endangered or threatened under the [ESA], or results
likelihood of the destruction or adverse modification of [critical habitat]." 62
EPA has promulgated regulations further addressing state assumption
63
of CW A Section 404 permitting authority. Under the regulations, federal
64
agencies retain extensive oversight authority for state-issued permits.
In particular, 40 CFR § 233.50 spells out the procedures for review and
objection to state-issued permits, including that by the Corps and
65
USFWS.
EPA can agree to waive review of applications for
categories of discharges, but not for those with a reasonable potential to
66
affect endangered or threatened species, as determined by USFWS.
The EPA Regional Administrator may object to a draft permit that does
67
not comply with the Act, the regulations, or the 404(b )( 1) Guidelines.
When EPA objects to a permit or recommends specific permit conditions,
the state cannot issue the permit unless it has taken the steps required by
the Regional Administrator to eliminate the objection. 68 If EPA does not
withdraw its objection or requirement for a permit condition, the state must
issue a revised permit that satisfies the Regional Administrator's concerns,
69
or notify EPA of its intent to deny the permit. If the State neither satisfies
EPA's concerns nor denies the permit, the Corps will process the permit
. . 70
app I1cat10n.
Finally, EPA may withdraw state program approval when the state
program no longer complies with the requirements of the regulations
the state fails to correct such noncompliance. Noncompliance includes
failure to issue permits that conform to the requirements of the Act or the

61

40 CFR § 230. l(c).
40 CFR § 230.1 O(b )(3 ).
63
40 CFR Part 233.
64
One federal circuit court has observed that a "Section 404 program administered by a
state 'suspends' the federal program in that particular state because the state's own program
is environmentally sound." The court further observed that such a delegation creates a
partnership where the state and federal governments share joint control. Michigan Peat v.
United States Environmental Protection Ae:encv, 175 F.3d 422, 424 n. 1 (6th Cir. 1999).
65
Where applicable, such input could also come from NMFS.
66
40 CFR § 233.51.
67
40 CFR § 233.50(e).
68
40 CFR § 233.50(f). See also 40 CFR § 233.20(a) and (b).
69
40 CFR § 233.50(h)(2).
70
40 CFR § 233.SO(j).
62
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regulations at 40 CFR Part 233, or failure to comply with the terms
Memorandum of Agreement ("MOA") 71 required under 40 CFR §
72
233.13. An order to withdraw a State program is subject to fairly specific
procedural requirements at 40 CFR § 233 .53( c ), and may be issued
response to a petition from an interested party alleging failure of the state
to comply with applicable requirements. 73
The requirement that a state must show it has authority to issue permits
that comply with EPA's 404(b)(l) Guidelines before its 404 permitting
program can be approved appears somewhat problematic in the context of
ESA compliance. As noted above, state actions do not trigger ESA Section
74
7 consultation.
It appears that EPA has addressed this issue in its State
Program Regulations by providing for USFWS input when a state proposes
to issue a permit that may impact a federally-listed species or its designated
75
critical habitat.
Michigan, the first state to obtain 404 permitting authority, 76 has
worked out a course of conduct with EPA and USFWS over the years that
has successfully addressed the issuance of permits that may affect listed
species. Very generally, the process typically involves discussions between
the State, EPA, and USFWS that result in permit conditions designed to
avoid adverse impact to listed species or their critical habitat.
process
has not yet been reduced to writing. 77
78

When New Jersey obtained primacy ten years after Michigan, it
appears that the Service sought more defined
than that specified in
EPA 's regulations. In addition to the MO As New Jersey entered into with
EPA and the Corps, as required by the regulations, 79 the State entered an
MOA with USFWS and EPA in December 1993 ("Listed Species
80
MOA"). The Listed Species MOA specifies the procedure for processing
71

As part of its program submittal, a state must enter an MOA with the EPA Regional
Administrator that delineates state and federal responsibilities for program administration
and enforcement. 40 CFR § 233.13. The state must also enter an MOA with the Corps that
describes the waters over which the Corps retains jurisdiction, establishes procedures for
transferring pending Section 404 permit applications, and identifies all general permits
issued by the Corps that the state intends to administer. 40 CFR § 233.14.
72
40 CFR § 233 .53(b ).
73
40 CFR § 233.53(c)(l).
74
See supra note 54 and accompanying test.
75
See 40 CFR § 233.50(b).
76
Michigan obtained primacy in I 984. 40 CFR § 233.70.
77
Telephone interview with Peg Bostwick, Michigan Department of Natural Resources,
January l 0, 2008.
78
40 CFR § 233. 71.
79
See supra note 70.
80
Memorandum of Agreement Among the U.S. Fish and Wildlife Service, U.S.
Environmental Protection Agency, and New Jersev Department of Environmental
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permit applications for discharges that might impact federally listed
species or designated critical habitat.
The procedures largely track, but significantly expand upon, the EPA
regulations at 40 CFR §233.50. In general, the Listed Species MOA
requires New Jersey to provide the Service with a copy of all individual
permit applications, as well as those for certain statewide general permits,
for activities within specific municipal boundaries that have documented
occurrences of federally listed species or designated critical habitat. 81
USFWS may comment on such application and "recommend" remedial
measures if the proposal may affect federally listed species or designated
82
critical habitat.
The Listed Species MOA contains procedures to address
disagreements between New Jersey and USFWS. Ultimately however,
New Jersey must agree to incorporate any "recommendations" from the
Service into the underlying permit or the application will be transferred to
the Corps for processing pursuant to 40 CFR §233.SOU). 83
The input provided by USFWS under the Listed Species MOA is
strikingly similar to that provided during a Section 7 consultation.
fact,
with respect to the final finding issued by the Service with which New
Jersey must comply or have the application transferred to the Corps for
processing, the Listed Species MOA specifies that "EPA shall give the
same weight to [such] finding provided by the Service ... as an action
agency would in the context of a biological opinion issued by the Service
84
under Section 7 of the ESA. "
Analvsis
The regulated
general desires state assumption
federal
permitting programs due to the belief that state officials will be more
wi I ling than federal officials to tailor administration of the underlying
programs to address unique state circumstances. States may be willing to
absorb the economic and administrative burdens 85 of assuming a federal
Protection and Energy Related to the Protection of Federallv-Listed Threatened or
Endangered Species and Designated Critical Habitat Under a New Jersev-Assumed Section
404 Program, December 22, 1993.
81
Listed Species MOA at III.A.
82
Listed Species MOA at III.C.
83
Listed Species MOA at III.O.
84
Listed Species MOA at III.N. Interestingly, the recitals of the Listed Species MOA state
that the procedures specified in the agreement "do not constitute procedures for consultation
pursuant to section 7(a)(2) of the ESA," nor do they "create any substantive standards
relating to any aspect of the permit program or impose any legal obligations on the public."
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Houck and Rolland observe that "'[w ]etlands regulation may be the most controversial
issue in environmental law." Houck and Rolland, supra note 50 at 1243. They further note
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permitting program to address unique state issues, as well as to provide
better "customer service" to its regulated community. The benefits,
however, must outweigh the costs. This is not been the case historically
with the CWA Section 404 permitting program, and the United States
Supreme Court's opinion in Defenders is unlikely to change the equation.
As an initial matter, the statutory provisions for state assumption of the
Section 402 and 404 permitting programs differ in significant respect.
Such differences may preclude the holding in Defenders from applying to a
transfer of Section 404 permitting authority. That is, a court could
conceivably determine that the requirement that EPA consider any
comments from USFWS (and the Corps) in determining whether a state
meets the eight criteria listed in CW A Section 404(h)( I) places more
discretion in EPA than do the transfer provisions of CW A Section 402(b ).
Such court may therefore conclude that transfer of Section 404
authority to a state triggers ESA Section 7 consultation in accordance
86
50 CFR § 402.03.
While such consultation would presumably only apply to potential
impacts to listed species or critical habitat that are reasonably foreseeable
at the
of the transfer, it could still amount to a monumental challenge
in states that have multiple species listings. Moreover, the resulting
biological opinion would presumably contain a reopener for future listings
87
or critical habitat designations.
Even if Defenders did apply to the initial permit authority transfer (that
is, Section 7 consultation is not triggered), the statutory requirement for
states to demonstrate compliance with CW A Section 404(b )(I) Guidelines
remains problematic. This requirement has prompted
to promulgate
regulations that provide for participation by USFWS in state permitting
actions. More significantly, the most recent transfer 88 of Section
permitting authority resulted in New Jersey entering an MOA that provided
USFWS with input tantamount to Section 7 consultation. It seems

that the costs of running a state program could include liability for a "taking" under the
Fifth Amendment to the United States Constitution. Id. At 1288.
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Moreover, the eight criteria under CWA Section 404(h) include a specific reference to
the 404(b)(l) Guidelines, which in tum reference ESA compliance. In contrast, in
determining that EPA lacked discretion under CWA Section 402(b) and therefore did not
trigger consultation under 50 CFR § 402.03, the Court specifically noted that nothing in
Section 402(b) authorizes EPA to consider the protection of threatened or endangered
species. Defenders at 253 7.
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See generally 50 CFR § 402.16 (requiring reinitiation of Section 7 consultation where,
among other things, newly listed species or designated critical habitat may be impacted by
the action).
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Albeit, some 14 years ago.

50

ROCKY MOUNTAIN

apparent that the Service is
Section 404 activities.

LAW FOUNDATION

ling to

1

any control over

It is also worth mentioning that ESA Section 9 makes it unlawful for
any person subject to the jurisdiction of the United States to "take" any
89
listed species. A federa] nexus is not required to trigger this prohibition.
The statute defines "take" to mean "to harass, harm, pursue, hunt, shoot,
wound, kill, trap, capture, or collect, or to attempt to engage in any such
90
conduct."
USFWS regulations have further defined "harm" to include
"significant habitat modification or degradation where it actually kills or
injures wildlife by significantly impairing essential behavioral patterns,
including breeding, feeding or sheltering." 91

The Service may authorize take that is "incidental to, and not the
purpose of, the carrying out of an otherwise lawful activity." 92 Obtaining
such an "incidental take
can be time consuming and expensive.
Thus, even if Section 7 consultation requirements do not apply to the initial
transfer of Section 404 permitting authority, or to subsequent state issuance
of permits for discharge of fill material, such discharges could
trigger
ESA considerations.

Conclusion
In light of the foregoing, it appears highly unlikely that the Supreme
Court's decision in Defenders will prompt states to seek assumption of
CW A Section 404 permitting authority. While the regulated community
may, as a practical matter, experience certain intangible benefits from
dealing with state as opposed to federal administrators in the Section 404
context, any such benefits seem fairly inconsequential compared to the
significant costs associated with assuming such a permitting program.
Thus, while the Defenders opinion will undoubtedly be cited by regulatory
agencies as further Supreme Court affirmation of the substantial deference
due such agencies, and to support an agency's ability to change its mind,
the opinion will likely have little or no effect on the weighing by states of
the costs and benefits of assuming CW A Section 404 permitting authority.
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