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     Estate planning attorneys are 
frequently asked by clients to explain 
the difference between a “will” and a 
“trust.”  This is normally in the context 
of planning for the disposition of assets 
upon the client’s death – so we surmise 
that clients are looking for information 
regarding the differences between and 
the benefits of both Wills and Living 
Trusts as testamentary instruments.   
Many times, our clients will have the 
general impression that Living Trusts 
are “better” than Wills and have a 
notion that they may save taxes, may 
protect assets in some way, insure 
privacy and avoid probate, but they 
aren’t sure and want to understand 
how they work; and frequently, what 

we think of them. 
     Let me state at the outset that my 
bias is, more often than not, to guide 
our clients towards a Will as the basic 
testamentary instrument.   While 
Living Trusts certainly have their 
place, we don’t favor them as the 
default testamentary vehicle for 
reasons we will explain below.   
However, we have drafted many 
Living Trusts and believe they are the 
most appropriate instrument in 
certain circumstances.  Of course, if a 
client really wants to work with a 
Living Trust as their preferred 
document, we will be happy to work 
with them.  After all, there isn’t a 
“right” or “wrong” way to make these 
plans.   Either document can help a 
client achieve most common estate 
planning objectives.  The rest of this 
article will briefly describe probate 
and wills, and some of the benefits of 
Living Trusts, along with some of the 
perils – as opposed to Wills.  Second, 
it will describe the situations in which 
Living Trusts may be preferable to a 
Will. 

 Probate and Wills 
     Before we discuss Revocable Living 
Trusts, it will be important to 
understand the probate process in our 
legal system and its role in property 
transfers.  When a person dies owning 
property, particularly “real 
property” (real estate) or titled 
property (automobiles, trailers, bank 
and investment accounts) – and the 
property is intended to be given to 
heirs or other devisees – how can this 
be done if the owner is dead?  The 
answer is through the probate process 
in most states.  “Probate” comes from 
the latin verb “probare” which means 
to “prove, try, test or examine.”   It is 
basically the process of submitting a 
will to the court for “testing” and 
distributing the assets as provided in 
the will of the deceased.  In Colorado, 
Personal Representative, named in the 
Will, is appointed as the responsible 
party by the Court.  This appointment 
grants the Personal Representative the 
authority to pay bills, settle accounts 
and distribute any property.  The 
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(named in the Trust Agreement) 
simply takes over managing your 
assets and/or distributing them as 
you direct in the Trust Agreement.  
In this way, the Living Trust avoid 
probate – there is no Will to 
“prove” and follow.   A related 
benefit is that even if you don’t die, 
but if you either cannot, or will not, 
manage your financial affairs, your 
successor trustee (hopefully 
someone you trust) can step in and 
manage your affairs i.e. pay bills, 
manage property and investments 
and otherwise contract on your 
behalf. 
     These benefits are only available 
if all of your assets are actually in 
the name of the trust.  This is the 
area where, in our experience, 
people may lose the potential 
benefits of a Living Trust.  Over  
time, it is difficult to remember to 
have all your assets place in the 
name of the trust.  Bank accounts, 
real estate, investment accounts, life 
insurance, retirement accounts . . . 
all need to be owned by the Trust.  
Sometimes, this just isn’t done at 
the beginning, or even if it is, over 
time, assets are bought and sold and 
habit takes over . . . people tend to 
forget to put them in the name of 
the trust.  If there are assets titled 
outside the Trust, at death, it may 
be necessary to open probate to 
handle those assets, thus defeating 

some of the benefits of a Trust.  In 
addition to requiring a bit more 
effort manage, Living Trusts 
typically cost more at the outset to 
set up than a Will which 
accomplish the same goals for the 
client.   
Benefits of a Trust 
     Despite some of the burdens of 
preparing and administering a trust, 
there are two significant benefits to 
a Living Trust.  The first is for 
people who own real property 
titled in a different state.  Owning 
that property in a Living Trust 
rather than individually will allow 
that property to be distributed or 
managed after death without 
requiring opening a probate case in 
that state.  As stated earlier, the 
Trust does not “die” and so 
whomever is successor trustee 
may simply sell or otherwise 
manage the property without 
Court approval through the 
probate process in that state. 
     The second benefit is for 
individuals who are concerned 
about the management of their 
assets when they either lose 
capacity or interest.  While a 
Durable Power of Attorney can 
provide a trusted individual the 
necessary authority to manage 
one’s financial affairs, a Successor 
Trustee taking over under a trust 
agreement can be a simpler and 

process in Colorado (and most 
states) is fairly simple, inexpensive 
and un-intrusive.  Unless there are 
conflicts, the Court is not involved 
and the Personal Representative can 
handle most of the work, paying bills 
and distributing property according 
to the plan detailed in the Will.  
However, for various reasons, some 
people would still like to avoid the 
probate process.  One way to do 
avoid the probate process is by 
establishing, and importantly, fully 
funding, a Living Trust. 
        Revocable Living Trusts  
     Essentially, a Revocable Living 
Trust is an entity into which one 
places all, or most, of one’s assets.  
As the name implies, the trust can be 
amended or fully revoked at any time 
as long as you are alive.  The trust 
document, or “agreement” will 
normally give the grantor full control 
over all the assets and income in the 
trust.  In other words, your control 
over the assets doesn’t change, they 
are simply “owned” by the trust 
rather than you as an individual.  
Ownership by the trust rather than 
the individual is what gives rise to 
both the benefits and potential 
problems of a Living Trust. 
     Because your assets are owned by 
the Trust rather than by you as an 
individual, the Trust doesn’t “die” 
when you do.  Therefore, when you 
pass away, your successor trustee 
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smoother process.   
Conclusion 
     Both Wills and Living Trusts can 
be effective documents for passing 
assets to heirs and devisees and 
both may be used to avoid or 
minimize estate taxes if properly 
drafted.  Living Trusts may provide 
the benefit of simpler management 
of assets by a third party (a 
successor trustee) during your 
incapacity than is sometimes 
available under only a Power of 
Attorney; and Living Trusts can 
help you avoid probate in a 
different state if you own property 
there.  Living Trusts will typically 
cost more to draft at the beginning 
and transfer your assets into the 
trust and can be more 
cumbersome to manage during 
your life.   Both documents (along 
with a power of attorney) are 
effective tools for clients and 
attorneys in planning for a client’s 
death and/or disability – it will be 
up to you and your counsel to 
decide on the right approach for 
your circumstances.  

-Timothy P. Brynteson  
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Shannan de Jesús is an associate attorney working primarily with our litigation team.  She served as a law clerk to the 
Honorable Dave Williams (retired) and the Honorable Michelle Brinegar. She earned her J.D. and LL.M. in Intellectual 
Property from Franklin Pierce Law Center in New Hampshire. Shannan’s practice focuses on all areas of real estate, 
business and probate litigation, with a focus on IP issues.     

Meet OBP’s Newest Members 

Nathaniel Wallshein joins the firm as a litigation associate.  Before joining the firm, Nate served as a law clerk for the 
Honorable R. Michael Mullins of the Denver District Court, and he served as a judicial fellow for the Honorable Nor-
man D. Haglund.   He earned his J.D. from the University of Colorado Law School.  Nate’s practice at OBP focuses on 
all areas of real estate, business and probate litigation.  

Kristi Knowles is the firm’s lead business and transactions paralegal and primarily supports Fred Otis.  She has 28 years 
of transactional and litigation experience in Colorado, Wyoming and Arizona. She also has experience in civil litigation 
and jury trials. A native of Sterling, Colorado, Kristi attended Northeastern Junior College with a focus on business.  

Christy Hilyard joined the firm in April 2015 as a paralegal for the litigation team.  She received her Post-Bachelor 
Paralegal Certificate from Lansing Community College in 2013.  She received her Bachelors of Business Administration 
from Northwood University in 2011.  Christy moved to Colorado from Michigan in 2013.   
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If you face a transaction involving contaminated property, need to understand the regulatory implications of a 
business expansion or capital project, want to stay abreast of regulatory developments crucial to your 
operations, or require assistance in an enforcement matter, call John Kolanz. 

John Brings over 25 years of practice experience in environmental and natural 
resources law to OBP.  John spent the first eight years of his career in the highly -
regarded environmental section of a large law firm. There he counseled 
corporate clients on a broad range of regulatory compliance and permitting 
issues arising out of business operations, enforcement activities, and real estate 
transactions.   

Since coming to Colorado over 17 years ago, John has continued his 
environmental and natural resource practice both as in-house counsel and in the 
private firm setting.  John’s experience includes handling environmental permitting for large water 
infrastructure projects.  John helps businesses, municipalities, non-profits, and individuals negotiate the complex 
regulatory landscape and achieve their goals in a timely, efficient and responsible manner.  He has significant 
practice experience in virtually all of the major environmental and natural resource statutory programs, 
including those addressing water quality, wetlands, drinking water, air quality, endangered species, hazardous 
wastes, hazardous substances, asbestos, and federal  lands.   

the U.S. without payment of the tariffs.  
The Treasury initially ruled against 

this interpretation, but then later reversed 
itself and sided with the fruit importers. Most 
of the monies collected as duty on the import 

(Continued on page 4) 

proliferation of self-help legal websites.  
These websites offer form banks for 
standard documents and general legal and/or 
statutory guidelines.  But there are times 
when that may not be enough.  Have you 
ever heard of the “Million Dollar Comma”?  
Often touted as rumor or some sort of urban 
legend, it is anything but.   

One part of the U.S. Tariff Act of 
June 6, 1872 contained a sentence that 
intended to exempt the importation of semi-
tropical and tropical fruit plants from tariffs. 
The sentence was meant to read "Fruit 
plants, tropical and semi-tropical for the 
purpose of propagation or cultivation." One 
comma, however, was mysteriously moved 
one word to the left during the copying 
process, thereby rendering the sentence as: 
"Fruit, plants tropical and semi-tropical for 
the purpose of propagation or cultivation."  

Importers of oranges and lemons 
and the like were quick to seize upon the 
misplacement and use it to their advantage. 
They contended that under the wording of 
the act, all tropical and semi-tropical fruit 
were exempt and thus could be brought into 
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With the advent of legal service 

websites like Legal Zoom, Rocket Lawyer, 
nolo.com, etc., almost anyone can draft a will, 
a durable power of attorney, or a real estate 
contract.  People can even set up a limited 
liability company and draft their own divorce 
documents.  The advent of “cost effective” 
online legal services should be signaling the 
demise of the brick and mortar, flesh and 
blood attorney, right?   

We’ve all heard the old adages:  
“Pay now or pay later” and “Just enough 
information to be dangerous.”  That has never 
been more applicable than with the 

Did you know that OBP 
handles Complex and 
Contested Matters? 

 
The attorneys at Otis, Bedingfield & 
Peters, LLC draft wills, trusts and 
estate plans; and we are also 
prepared to step in when conflict 
arises. Not all probate and trust 
lawyers are exper ienced or 
knowledgeable at handling contested 
court cases, resolving disputes, or 
evaluating and resolving highly 
complex issues involving real estate 
and business   matters.  We are.  



This newsletter has been prepared by Otis, 
Bedingfield & Peters, LLC for general 
informational purposes only. It is not, nor is 
it intended to constitute, legal advice. The 
information provided in this newsletter is not 
privileged and does not create an attorney-
client relationship with OBP or any of its 
lawyers.  This newsletter is not an offer to 
represent you. You should not act, or refrain 
from acting based on information in this 
newsletter. The hiring of a lawyer is an 
important decision that should be based 
solely on written information about qualifica-
tions or experiences. Anyone considering 
hiring a lawyer should independently investi-
gate the lawyer’s credentials and ability, and 
should not rely upon advertisements or self-
proclaimed expertise.  
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Otis, Bedingfield & Peters, LLC            
The attorneys at OBP are recognized leaders 
in real estate law and business law. We advo-
cate for individuals, businesses, and families in 
the Northern Colorado region. Our clients 
are landowners, business owners, business 
professionals, businesses of all sizes, and 
individual families in need of guidance or 

representation in court proceedings involving 
commercial real estate or business issues      
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of tropical and semi-tropical fruit 
while the errant comma was in 
effect were refunded to those who 
had paid the fee.  That memorable 
punctuation error deprived the 
U.S. government of an estimated 
$1 million in revenues. 

Of course, most of us 
aren’t dealing with something on 
the scale of the above example and 
that really isn’t a case of not 
having adequate legal 
representation; however, similar 
consequences are well within the 
realm of possibility for anyone.  
Imagine, for example, that you 
have a modest estate and you love 
all three of your children equally.  
Your spouse predeceased you and 
you would like to update your will 
to reflect your current situation.  
So, you go online with the best 

intentions to draft a simple will 
that divides your estate equally 
among your three children.  You 
draft your will to leave your entire 
estate “to Child A, Child B and 
Child C, in equal shares.”  Despite 
your intentions, what you have 
now done constructively is to give 
Child A half of your estate while 
Child B and Child C will be left to 
divide the other half.  The proper 
drafting to achieve your desired 
result would have been to leave 
your entire estate “to Child A, 
Child B, and Child C, in equal 
shares.”  Thus, each child would 
thereby receive 33 1/3% of your 
estate. While this simple 
punctuation mistake may be 
overlooked by many, this missing 
comma could provide an heir with 
the legal grounds to contest the 

will.  What was intended to be a 
simple will could potentially result 
in a contentious and costly court 
battle. 

Legal websites will tell 
you that drafting basic legal 
documents rarely involves 
complicated legal rules and most 
people do not need a lawyer's help 
to draft those types of documents.  
While that may be true, it’s not 
always the “complicated legal 
rules” that you need to look out 
for.  Sometimes it just may be 
worth it to pay a professional for 
that added peace of mind. 

- Brandy E. Natalzia, Esq. 

Congratulations to attorney  
Fred L. Otis on receiving the 

Frank Henderson Award from 
the Weld County Bar Association.  

The award recognizes an 
attorney for his professionalism 
and sterling reputation.  We can’t 
think of anyone more deserving 

than Fred!  
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